
REGULATORY REQUIREMENTS OF PROPOSED ADDITIONAL 
BARS TO ASYLUM* 

A. Regulatory Flexibility Act 

The Departments have reviewed this proposed rule in accordance with the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.)) and have determined that this rule will not have a 
significant economic impact on a substantial number of small entities. The rule would not 
regulate “small entities” as that term is defined in 5 U.S.C. 601(6). Only individuals, rather 
than entities, are eligible to apply for asylum, and only individuals are eligible to apply for 
asylum or are otherwise placed in immigration proceedings. 

B. Unfunded Mandates Reform Act of 1995 

This proposed rule will not result in the expenditure by state, local, and tribal governments, 
in the aggregate, or by the private sector, of $100 million or more in any one year, and it will 
not significantly or uniquely affect small governments. Therefore, no actions were deemed 
necessary under the provisions of the Unfunded Mandates Reform Act of 1995. See 2 U.S.C. 
1532(a). 

C. Congressional Review Act 

The Office of Information and Regulatory Affairs has determined that this proposed rule is 
not a major rule as defined by section 804 of the Congressional Review Act. 5 U.S.C. 804(2). 
This rule will not result in an annual effect on the economy of $100 million or more; a major 
increase in costs or prices; or significant adverse effects on competition, employment, 
investment, productivity, innovation, or on the ability of United States-based enterprises to 
compete with foreign-based enterprises in domestic and export markets. 
 

D. Executive Order 12866 (Regulatory Planning and Review), Executive 
Order 13563 (Improving Regulation and Regulatory Review), 
and Executive Order 13771 (Reducing Regulation and Controlling 
Regulatory Costs) 

The Office of Information and Regulatory Affairs, Office of Management and Budget (OMB), 
has designated this rule a “significant regulatory action” under section 3(f)(4) of Executive 
Order 12866, but not an economically significant regulatory action. Accordingly, the rule has 



been submitted to OMB for review. The Departments certify that this rule has been drafted 
in accordance with the principles of Executive Order 12866, section 1(b), Executive Order 
13563, and Executive Order 13771. 
Executive Orders 12866 and 13563 direct agencies to assess all costs and benefits of 
available regulatory alternatives and, if regulation is necessary, to select regulatory 
approaches that maximize net benefits (including potential economic, environmental, public 
health, and safety effects, distributive impacts, and equity). Executive Order 
13563 emphasizes the importance of using the best available methods to quantify costs and 
benefits, reducing costs, harmonizing rules, and promoting flexibility. Similarly, Executive 
Order 13771 requires agencies to manage both the public and private costs of regulatory 
actions. 
The proposed regulation would provide seven additional mandatory bars to eligibility for 
asylum pursuant to the Attorney General and the Secretary's authorities under sections 
208(b)(2)(B)(ii), 208(b)(2)(C), and 208(d)(5) of the INA.[12] The proposed rule would add 
bars on eligibility for aliens who commit certain offenses in the United States after entering 
the country. Those bars would apply to aliens who are convicted of (1) a felony under federal 
or state law; (2) an offense under 8 U.S.C. 1324(a)(1)(A) or 1324(a)(1)(2) (Alien Smuggling 
or Harboring); (3) an offense under 8 U.S.C. 1326 (Illegal Reentry); (4) a federal, state, 
tribal, or local crime involving criminal street gang activity; (5) certain federal, state, tribal, 
or local offenses concerning the operation of a motor vehicle while under the influence of an 
intoxicant; (6) a federal, state, tribal, or local domestic violence offense, or who are found by 
an adjudicator to have engaged in acts of battery or extreme cruelty in a domestic context, 
even if no conviction resulted; and (7) certain misdemeanors under federal or state law for 
offenses related to false identification; the unlawful receipt of public benefits from a federal, 
state, tribal, or local entity; or the possession or trafficking of a controlled substance or 
controlled-substance paraphernalia. 
The seven proposed bars would be in addition to the existing mandatory bars relating to the 
persecution of others, convictions for particularly serious crimes, commission of serious 
nonpolitical crimes, security threats, terrorist activity, and firm resettlement in another 
country that are currently contained in the INA and its implementing regulations. See INA 
208(b)(2); 8 CFR 208.13 and 1208.13. Under the current statutory and regulatory 



framework, asylum officers and immigration judges consider the applicability of mandatory 
bars to the relief of asylum in every proceeding involving an alien who has submitted an I-
589 application for asylum. Although the proposed regulation would expand the mandatory 
bars to asylum, the proposed regulation does not change the nature or scope of the role of an 
immigration judge or an asylum officer during proceedings for consideration of asylum 
applications. Immigration judges and asylum officers are already trained to consider both an 
alien's previous conduct and criminal Start Printed Page 69658record to determine whether 
any immigration consequences result, and the proposed rule does not propose any 
adjudications that are more challenging than those that are already conducted. For example, 
immigration judges already consider the documentation of an alien's criminal record that is 
filed by the alien, the alien's representative, or the DHS representative in order to determine 
whether one of the mandatory bars applies and whether the alien warrants asylum as a 
matter of discretion. Because the proposed bars all relate to an alien's criminal convictions 
or other criminal conduct, adjudicators will conduct the same analysis to determine the 
applicability of the bars proposed by the rule.[13] The Departments do not expect the 
proposed additional mandatory bars to increase the adjudication time for immigration court 
proceedings involving asylum applications. 
The Departments note that the proposed expansion of the mandatory bars for asylum would 
likely result in fewer asylum grants annually; [14] however, because asylum applications are 
inherently fact-specific, and because there may be multiple bases for denying an asylum 
application, neither the Department of Justice (“DOJ”) nor DHS can quantify precisely the 
expected decrease. An alien who would be barred from asylum as a result of the proposed 
rule may still be eligible to apply for the protection of withholding of removal under section 
241(b)(3) of the INA or withholding of removal or deferral of removal under regulations 
implementing U.S. obligations under Article 3 of the CAT. See INA 241(b)(3), 8 U.S.C. 
1231(b)(3); 8 CFR 208.16, 208.17 through 18, 1208.16, and 1208.17 through 18. For those 
aliens barred from asylum under this rule who would otherwise be positively adjudicated for 
asylum, it is possible they would qualify for withholding (provided a bar to withholding did 
not apply separate and apart from this rule).[15] To the extent there are any impacts of this 
rule, they would almost exclusively fall on that population.[16] 

*from Federal Register 



The full extent of the impacts on this population is unclear and would depend on the specific 
circumstances and personal characteristics of each alien, and neither DHS nor DOJ collects 
such data at such a level of granularity. Both asylum applicants and those who receive 
withholding of removal may obtain work authorization in the United States. Although 
asylees may apply for lawful permanent resident status and later citizenship, they are not 
required to do so, and some do not. Further, although asylees may bring certain family 
members to the United States, not all asylees have family members or family members that 
wish to leave their home countries. Moreover, family members of aliens granted withholding 
of removal may have valid asylum claims in their own right, which would provide them with 
a potential path to the United States as well. The only clear impact is that aliens granted 
withholding of removal generally may not travel outside the United States without executing 
their underlying order of removal and, thus, may not be allowed to return to the United 
States; however, even in that situation—depending on the destination of their travel—they 
may have a prima facie case for another grant of withholding of removal should they attempt 
to reenter. In short, there is no precise quantification available for the impact, if any, of this 
rule beyond the general notion that it will likely result in fewer grants of asylum on the 
whole. 

Applications for withholding of removal typically require a similar amount of in-court time 
to complete as an asylum application due to a similar nucleus of facts. 8 CFR 1208.3(b) (an 
asylum application is deemed to be an application for withholding of removal). In addition, 
this proposed rule would not affect the eligibility of applicants for the employment 
authorization documents available to recipients of those protections and during the 
pendency of the consideration of the application in accordance with the current regulations 
and agency procedures. See 8 CFR 274a.12(c)(8) and (18), 208.7, and 1208.7. 
The proposed rule would also remove the provision at 8 CFR 208.16(e) and 1208.16(e) 
regarding reconsideration of discretionary denials of asylum. This change would have no 
impact on DHS adjudicative operations because DHS does not adjudicate withholding 
requests. DOJ estimates that immigration judges nationwide must apply 8 CFR 1208.16(e) 
in approximately 800 cases per year on average.[17] The removal of the requirement to 
reconsider a discretionary denial would increase immigration court efficiencies and reduce 



any cost from the increased adjudication time by no longer requiring a second review of the 
same application by the same immigration judge. This impact, however, would likely be 
minor because of the small number of affected cases. Accordingly, DOJ assesses that 
removal of paragraphs 8 CFR 208.16(e) and 1208.16(e) would not increase any EOIR costs 
or operations, and would, if anything, result in a small increase in efficiency. The 
Departments note that removal of 8 CFR 208.16(e) and 1208.16(e) may have a marginal cost 
for aliens in immigration court proceedings by removing one avenue for an alien who would 
otherwise be denied asylum as a matter of discretion to be granted that relief. DOJ notes, 
however, that of the average of 800 aliens situated as such each year during the last ten 
years, an average of fewer than 150, or 0.4%, of the average 38,000 total asylum 
completions [18] each year filed an appeal in their case, so the affected population is very 
small and the overall impact would be nominal at most.[19] Moreover, such aliens would 
retain the ability to file a motion to reconsider in such a situation and, thus, would not 
actually Start Printed Page 69659lose the opportunity for reconsideration of a discretionary 
denial. 
For the reasons explained above, the expected costs of this proposed rule are likely to be de 
minimis. This proposed rule is accordingly exempt from Executive Order 13771. See Office of 
Mgmt. & Budget, Guidance Implementing Executive Order 13771, Titled “Reducing 
Regulation and Controlling Regulatory Costs” (2017). 
 

E. Executive Order 13132 (Federalism) 
This rule will not have substantial direct effects on the states, on the relationship between the national 
government and the states, or on the distribution of power and responsibilities among the various levels 
of government. Therefore, in accordance with section 6 of Executive Order 13132, this rule does not 
have sufficient federalism implications to warrant the preparation of a federalism summary impact 
statement. 
F. Executive Order 12988 (Civil Justice Reform) 

This rule meets the applicable standards set forth in sections 3(a) and 3(b)(2) of Executive Order 

12988. 

G. Paperwork Reduction Act 

This rule does not propose new or revisions to existing “collection[s] of information” as that term is 

defined under the Paperwork Reduction Act of 1995, Public Law 104-13, 44 U.S.C. 3501 et seq., and 

its implementing regulations, 5 CFR part 1320.  


